
BEFORE

THE PUBLIC SERVICECOMMISSIONOF

SOUTHCAROLINA

DOCKET NO. 97-239-C- ORDERNO. 2001-704

AUGUST31,2001

IN RE: Proceedingto EstablishGuidelinesfor an
IntrastateUniversalServiceFund.

ORDERON
RECONSIDERATION

Thismatter'comesbeforethePublicServiceCommissionof SouthCarolina(the

Commission)onvariousPetitionsfor'Clarification/Rehearing/Reconsiderationof Order

No. 2001-419filed onbehalfof BellSouthTelecommunications,Inc. (BellSouth),the

SouthCarolinaPublicCommunicationsAssociation(SCPCA),theConsumerAdvocate

for theStateof SouthCarolina(theConsumer'Advocate),theSoutheasternCompetitive

Carrier'sAssociation(SECCA),MCI WorldCom(WorldCom),theSouthCarolinaCable

TelevisionAssociation(SCCTA),andAT&T Communicationsof the SouthernStates,

Inc. (AT&T). In addition,Returnswerefiled onbehalfof theSouthCarolinaTelephone

Association(SCTA),andVedzonSouth,Inc. (Verizon).Wewill addresseachPetition

individually.

BELLSOUTH PETITION

BellSouth has requested a clarification and/or reconsideration of the language

contained in paragraph 11 of Or'der No. 2001-419. BellSouth asks that the language be

revised to clarify that the Commission is adopting BellSouth's proposal, as contained in

the testimony of Peter' F. Martin, to make rate reductions equal to the amount of the

current funding for' BellSouth's Lifeline customers. Specifically, BellSouth proposes that
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wedeletethe lasttwo sentencesof paragraph11of theOrderandreplacethemwith the

following language:

BellSouthis currentlyfundingthestateportionof Lifeline. In orderto ensure
thatthe implementationof theStateUSFdoesnot createawindfall for the
company,BellSouthhasstatedthatit will submitto theCommissionrate
reductionsequalto theamountof thecurrentfunding for BellSouth's
Lifeline customers.SeeTestimonyof PeterF. Martin. (Tr. Vol. III at 687).
We adoptBellSouth'sproposal.

SCTAsupportsBellSouth'srequestedclarification.We granttheclarificationand/or

reconsiderationasfiled. Clearly,BellSouthproposedtheLifeline equivalentrate

reductionsin its testimony,andweseenoproblemwith modifying the languagein

paragraph11of OrderNo. 2001-419asrequested.Therefore,the last two sentencesin

paragraph11of ourOrderNo. 2001-419areherebydeleted,andthelanguageasstated

aboveshall replacethosesentences.

SCPCA PETITION

SCPCA has filed two petitions in one: a Petition for' Clarification and a Petition

for' Reconsideration. We grant clarification, but deny reconsideration.

First, in its clarification request, SCPCA requests that we further explicate our'

holding in Order No. 2001-419 that payphone service providers should not be required to

contribute twice to the State Universal Service Fund (USF). SCPCA further notes that its

proposed amendment to Section 5 of the Guidelines in this matter is clear and unopposed,

in that revenues earned by local exchange carders (LECs) and interexchange carriers

(IXCs) fi'om local and long distance charges to payphone service providers (PSPs) are not

retail end user telecommunications revenues subject to USF charges. Specifically,

SCPCA proposes the following amendment to Section 5 of the USF Guidelines:
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Chargesby local or'longdistancetelecommunicationscarrier'sto
PayphoneServiceProviders(PSPs)for'toll or'accessline charges
arenot retail "enduser"telecommunicationsrevenues,anddonot
serveasabasisfor that localor longdistancetelecommunications
carrier'scontributionsto theUSF.As such,local andlong distance
telecommunicationscarriersareprohibitedfrompassinganyUSF
chargesonto theirPSPcustomers.

Althoughwedonotnecessarilyagreethatthis languageis "essential"in orderto

ensurethatPSPswill not paytwice into theUSF,wedo agreethatthe languagemaybe

helpful in effectuatingtheCommission'sintent to preventsuchdoublepaymentfrom

occurring,andweherebyadoptthemodificationto Section5 of theGuidelinesas

proposedaboveby SCPCA.

However',we denySCPCA'sPetitionfor Reconsideration,whichwouldmodify

the adoptionof thephaseone,steponeplanin OrderNo. 2001-419. SCPCAhas

proposedaddingto thisphasea$10.88ratereductionto BellSouth'scurrentratefor

payphoneaccessline service(PTAS).SCPCAconsidersthisPTASrateanimplicit

subsidythat shouldberemovedalongwith thereductionto switchedaccess.SCPCA

proposesthatBellSouthwithdraw theresultingdecreasein revenuesfrom theUSF,so

thatthe"PTAS ratereductionwill berevenue-neutralfor BeUSouth."

As we statedin Paragraph30of OrderNo. 2001-419,it is inappropriateto reduce

aPTASratein thisUniversalServiceFundproceeding.As we furthernotedin that

Order,SCPCA'sassertionswouldbestbeconsideredin another'forum,wherewe are

ableto focuson SCPCA'sspecificconcerns.We intendto establishthatforumherein.

This Commissionis very concernedover'thefutureof thepayphoneindustryin

SouthCarolina,especiallywith thescheduleddepartureof BellSouthPublic
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Communicationsfrom thepayphonebusinessonor aboutDecember'31,2002.

Accordingly,weherebyestablishagenericdocketto consider'thepotentialrecoveryof

theSubscriber'Line Charge(SLC) andthePrimaryInterexchangeCarTierCharge(PICC)

throughtheStateUniversalSerciceFund.In addition,this genericdocketwill includethe

explorationof theconceptof public interestpayphonesandtheprovisioningof these

phonesto low incomeareas.Webelievethat SCPCA'sconcernsandthis Commission's

concernsmaybeaddressedin this genericdocket.

In anyevent,we denySCPCA'sPetitionfor Reconsideration,but weestablishthe

genericdocketasoutlinedabove.

CONSUMER ADVOCATE PETITION

The Consumer' Advocate proffers a number of grounds in his Petition for

Reconsideration. First, the Consumer Advocate asserts that the decision to determine the

size of the USF, or' to institute funding in any amount is arbitrary, capricious, contrary to

the evidence of record, and in violation of other provisions of South Carolina law. This

comes as somewhat of a surprise to us, considering the General Assembly's 1996

mandate to this Commission to establish a State Universal Service Fund. This is

contained in S.C. Code Ann. Section 58-9-280 (E)(1)-(8)(Supp. 2000). (Subsection (E)(4)

specifically states that "the size of the USF shall be determined by the Commission...")

This Commission has held exhaustive proceedings over the last five year's to address

guidelines for administration of the State USF, cost models, and methodologies.

Apparently, the Consumer Advocate would have us ignore all of our prior proceedings

and the mandate of the General Assembly to implement a State Universal Service Fund.
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TheConsumerAdvocatespecificallyassertsthatthis Commissionerredin sizing

theStateUSFbecausewe approveda costmethodologythatdid not isolatethecostsof

providingonly basiclocalexchangeservice.We wouldnotethatthedeterminationof

appropriatemethodologiesfor'calculatingthecostof basiclocalservicewasmadeby this

Commissionin OrderNo. 98-322in thisDocket.This OrderwasissuedonMay 6, 1998,

andno appealwastakenby theConsumerAdvocate.Thus,the law of thecaseoncosting

hasbeenestablished,andtheConsumerAdvocatemaynotnow challengeour'findingsin

that Order.

Further',evenif theConsumerAdvocatehadproperlypreservedhis argument,our'

determinationregardingcostmethodologieswasreachedafterconsiderationof 5 daysof

evidencethatincludedthetestimonyof 25witnesses,includingeconomic,financial,

engineeringandcostexperts.

TheConsumerAdvocate'sadditionalargumentthat accessrevenuesshouldbe

takeninto accountis confusingatbest.Thestatuterequiresthatthe StateUSFbe

calculatedbasedonthedifferencebetweenthecostof providingbasiclocal exchange

serviceandthe"maximumamount[the cartier'of lastresort]maychargefor the

services."S.C.CodeAnn. Section58-9-280(E)(4).Thestatutedoesnot saythemaximum

amountit maychargefor theservicesplustheamountof anyrevenuesreceivedfrom

accessservices.In fact, theword "revenues"doesnot evenappearin Section58-9-

280(E)(4).

An apparentlyrelatedargumentmadeby theConsumerAdvocateis thatthe

Commission'sfailureto allocatethecostsof thenetworkto servicesotherthanbasic
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local exchangeserviceviolatesSection254(k)of theTelecommunicationsAct, which

providesinpart that servicesincludedin thedefinition of universalserviceshouldbebear'

nomorethanareasonableshareof thejoint andcommoncostsof facilitiesusedto

providethoseservices.ConsumerAdvocate'sPetitionat4-5,paragraph8. Thismatter'

wasfully litigatedandresolvedin thecostproceedingin this docket.As SouthCar'olina

TelephoneCoalitionwitnessDouglasMeredithtestifiedin March 1998,thejoint and

commoncostswereallocatedto thevariousservicesusingthenetwork,in full

compliancewith Section254(k)of theAct. An excerptof Mr. Meredith'stestimony

regardingtheSouthCarolinaTelephoneCoalitioncompanies'embeddedcost

methodologyillustratestheinvalidity of theConsumer'Advocate'sallegation:

In orderto developanembeddedcostof servicefor'residentialandbusiness
one-partyservice,JSIusedinformationobtainedfrom eachcostcompany...
thefinancialinformationobtained...includedbookedinvestmentamounts,
includingdepreciationreserves,for'investmentsunder'Part32Accounting
Rules.This financialinformationalsoincludedallowableexpenseamounts
for'thetelecommunicationsactivity of thecompany.Finally, information

relating to the operation of the company that relate to how shared and

common investments and expenses are allocated, and the usage of the network

for various types of calling activity, was obtained. The actual cost information

is allocated to department and then to functional components within department

based upon the information provided by the company. These functional

components are then combined to form a basic residential or business service

cost. This procedure uses cost allocation principles that are used in embedded

cost methodologies. For instance, the switching function is allocated between

local and toll calls.. The only notable exception to an embedded allocation

procedure that was used under' our' analysis is in the treatment of the loop. In the

current analysis, the loop is fully allocated to the basic service. This exception

is consistent with the treatment of non-traffic sensitive (NTS) loop cost by the

FCC, and is consistent with the treatment used by other companies involved in

this proceeding.

See Prefiled testimony of Douglas Meredith in 1998 cost proceeding at 4-5 (emphasis

added). Non-rural companies and Sprint/United also allocated the costs of the network,



DOCKET NO. 97-239-C- ORDERNO.2001-704
AUGUST 31,2001
PAGE7

albeitin adifferentmanner',by subtractingthe federalsupportper'line (calculatedat25%

of thedifferencebetweenthecostper line andtheFCC's nationalrevenuebenchmark)

from thetotalcostto arriveatthestatesupportper line. Seee.g.,Prefiledtestimonyof

PeterF. Martin in USF costproceedingat4. Basedon this testimony,theConsumer

Advocate'sargumentis without merit.

However,in supportof his argumentregardinganallegedviolation of Section

254(k)of theTelecommunicationsAct of 1996,theConsumerAdvocatepointsto the

Commission'sfinding that it wasnotappropriateto allocatethecostsof thetelephone

networkto servicesother'thanbasiclocalservice.TheConsumerAdvocateis clearly

takingtheCommission'sfindingout of context.As indicatedby thesentencefollowing

theonecitedby the ConsumerAdvocate,this Commissionwasclearlydiscussing"loop

costs."OrderNo. 2001-419at41.As statedin Meredith'stestimonyquotedabove,fully

allocatingtheloop (which is adirectcost,asopposedto ajoint or'commoncost)to basic

serviceis consistentwith thetreatmentof non-traffic sensitiveloop costby theFCC.

TheConsumer'Advocatearguesthatthecoststudiesaredeficientbecausethey

fail to allocate25%of thecoststo thefederaljurisdiction. Again,therehasbeenno

appealby the ConsumerAdvocateof OrderNo. 98-322,andhecannotchallengethe

Commission'sapprovalof specificcostmethodologiesandstudiesnow.Furthermore,it

is interestingto notethat, in anyevent,theFCChasabandonedthe25%/75%

federal/statesplit asfar asresponsibilityfor'universalservicefunding,andinsteadhas

left it to the statesto shoulder'theburdenof ensuringuniversalservice.SeeFCC'sNinth

ReportandOrderand18th Order on Reconsideration, CC Docket No. 96-45, released
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November2, 1999,atparagraph7. In anyevent,asdiscussedin theprior'paragraph,the

partiesdid allocateaportion of thecostto thefederaljurisdiction. Thosecompanies

usingtheBCPM modelmadeanallocationfor'theportion of USF assignedto thefederal

jurisdiction. Themethodologiesput forth by theSouthCarolinaTelephoneCoalition

Companiesfor'StateUSFtakeinto accountandbackout theactualamountsreceivedin

federaluniversalservicefunding.Thus,therecanbenodoublerecoveryfi'om theState

andfederaljurisdictions.

Oneof themorepuzzlingallegationsof theConsumerAdvocate'sPetitionis the

assertionthatthereis noprobativeevidencein therecordto supporttheCommission's

finding thatintrastateaccesschargesarepricedabovecostandprovidesignificant

supportfor basiclocalexchangeservice.BellSouth,Verizon,Sprint,andthe South

CarolinaTelephoneCoalitionall presentedtestimonystatingthatacompositeaccessrate

of 3 centsis still abovecostfor thecompanies.(Tr., Vol. II at 358;Vol. III at 669;Vol.

IV at 807-08,822-24.)Evenawitnessfor aparty opposingimplementationof theState

USFtestifiedthatthecostof accesswas$.0055.(Tr., Vol. IV at 1004,Testimonyof

AT&T witnessTate).TheConsumerAdvocategoessofar asto statethat"thereis no

evidencein this caseto supporta finding thatbasiclocal exchangeservicesarereceiving

anyimplicity subsidyat all." ConsumerAdvocate'sPetitionat3, paragraph7. This

statementis simplynot true.In theprior costproceeding,detailedinformationwas

providedregardingthecostof providingbasiclocalservice.Thecostof providingservice

for manycompanieswasshownto exceedtheamountthecompanycouldchargefor the

serviceby $20to $40or morepermonth.Unlessthesecompaniesarelosingmoneyat
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phenomenalrates,thereis clearlyasubsidyflowing from rateslike accessandother

servicesto basiclocal exchangeservice.Furthermore,it shouldagainbeemphasizedthat

therehasbeenno appealby theConsumer'Advocateof CommissionOrderNo. 98-322,

approvingthecostmodelsandmethodologiesthatprovidethebasisfor'the sizeof the

StateUniversalServiceFund.

Finally, theConsumerAdvocatestatesthatthisCommissioncannotmandatethat

interexchangecarrierspassthroughaccessreductionsin theform of lower'long distance

rates.Noneof the interexchangecarrierswho arepartiesto thisproceedingraisedthis

issuefor'reconsideration.WerejecttheConsumer'Advocate'sallegation.

In sum,the ConsumerAdvocate'sPetitionis denied.

SECCA PETITION

The Southeastern Competitive Carrier's Association, WorldCom, Inc., and the

South Carolina Cable Television Association filed a joint Petition for Rehearing or'

Reconsideration. This will be referT'ed to hereinafter as the SECCA Petition, and the

parties will be referred to collectively as SECCA. We grant in part and deny in part the

SECCA Petition as will be explained below.

First, SECCA asserts that Commission Order No. 2001-419 fails to establish the

size of the State USF, in violation of State law. Unfortunately, SECCA fails to

acknowledge that the Commission previously sized the State USF using the statutory

formula in our' earlier cost proceeding in this Docket. Order' No. 2001-419 orders

implementation of the initial step of the State USF in the amount of approximately $38.4

million, or the amount necessary to fund access reductions by all incumbent LECs of
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approximately50%or to a compositerateof approximately3 centsfor both originating

andterminatingaccess.Order'No. 2001-419furthersetsup aprocesswherebyLECscan,

upona detailedcostshowingthatimplicit supportexistsin particularrates,reducethose

ratesandreceiveadditionaluniversalservicefundingfor theremovalof thatimplicit

support.We believethat ourapproachwascautiousandwell-reasoned,sinceit

establishestheamountof theStateUSFfor'theinitial phaseof implementation,andsets

forth aprocesswherebytheLECscangraduallyidentify andreducetheimplicit support

in other'rates.Thus,theassertionof SECCAmustberejected.

Next, SECCAarguesthatthe StateUSFis abarrierto entrybecauseit permits

incumbentLECsto "protectthemselvesfrom competition."To thecontraryandas

contemplatedby theTelecommunicationsAct of 1996,theremovalof implicit supportin

ratesallowsincumbentLECs to competeonalevelplayingfield with competitive

carrierswho arenot subjectto theeffectsof historicalresidualprice-setting.CLECsdo

nothaveanobligationto providebasiclocal exchangeserviceat ratesthat arebelow the

company'scost,asILECsdo, andthusdonot haveimplicit supportbuilt intootherrates.

This is exactlythesituationCongresswasattemptingto redressin providing for federal

andStateUniversalServiceFundingandtheremovalof implicit supportin ratesfor'

servicesother'thanbasiclocal exchangeservice.Therefore,thereis novalidity to the

statementthattheStateUSFis abarrierto entrybecauseit affords"protectionfrom

competition"for theILECs.

Further',SECCAallegesthattheStateUSFis oversizedbecausethe

Commission'sapproachin calculatingtheStateUSFmismatchescostsandrevenuesby
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usingall of thecostsassociatedwith thefacilitiesandonly therevenuesreceivedfrom

thebasiclocal service.Again,therewasno appealby SECCAof OrderNo. 98-322,

whichapprovedcostmodelsandmethodologiesto beusedin sizing theStateUSF.

SECCAmaynot thereforeraiseissuesaddressedby that Orderin thisportionof thecase.

In addition,evenif it could,Statelaw requiresthat theCommissionsizetheStateUSF

basedonthedifferencebetweenthecostof providingbasiclocal exchangeserviceand

themaximumamountthecarrier'of lastresortmaychargefor suchservice.Thestatute

makesnoprovisionfor aconsiderationof"revenues,"especiallyfrom servicesother'than

basiclocal service.This SECCAallegationis thereforewithout merit.

An additionalassertionof SECCAis thattheStateUSFis discriminatorybecause

it permitswithdrawalof fundsonly uponashowingthat a localexchangecompanyhas

reducedratesto removeimplicit subsidiesand,therefore,only incumbentLECscan

withdrawfrom the StateUSF.Thisargumentignoresthefact thatStateUSF fundingis

portable,andthatCLECscanwithdraw from theStateUSFuponanappropriateshowing.

Initially, ILECs arethecarriersof last resortin their'respectiveserviceareasbecausethey

arethecarrier'sthathaveundertakentheobligationto providebasiclocal exchange

serviceto all requestingcustomer'sin thoseareas.However',CLECsmayqualify as

carrier'sof last resortuponanappropriateshowing,accordingto theStateUSFGuidelines

adoptedby theCommission.OnceaCLEC qualifiesasacartierof last resort,StateUSF

fundsareportableto thatCLEC asprovidedfor in theGuidelines.This is consistentwith

thepurposebehindtheStateUSFto ensurethecontinuedprovisionof basiclocal

exchangetelephoneserviceat affordablerates.If aparticular'CLEC is not eligibleto
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drawfrom thefund,it is only becausethatCLEChasnot undertakenanobligationto

provideuniversalservice.Accordingly,theStateUSFis not discriminatory.

Further,SECCAallegesthatOrder'No. 2001-419conflictswith Federallaw in

contraventionof theFederalTelecommunicationsAct of 1996in its attemptto assess

contributionsto theStateUSF oninterstaterevenues.Accordingto SECCA,interstate

revenuesaresubjectto a federalsurchargeto supportthefederalUSF,andtheUSFof

OrderNo. 2001-419impermissiblyburdensfederaluniversalservicesupportmechanisms

in violation of 47USC Section254(e)by imposinganadditionalstatesurchargeon those

sameinterstaterevenues.This allegationiswithout merit.We basedour'determinationof

this issueonareasonedanalysisof applicablelaw,andfoundthat it wasreasonableto

includeinterstaterevenuesin thebaseof revenuesonwhich StateUSFcontributionsare

calculated.SeeOrderNo. 2001-419at 37,paragraph16.We notedthattherevenuesto be

includedarebilled to enduser'sin the State of South Carolina, and that both intrastate and

interstate telecommunications services sold in South Carolina will benefit from Universal

Service and should share in contributing to the State USF.

Finally, as SECCA notes in Paragraph 19 of Order No. 2001-419, this

Commission adopted the recommendations of several parties that companies should be

authorized to recover contributions to the USF through the use of a uniform percentage

surcharge on end-user retail revenues. SECCA states that while a Company may have the

option of whether or not to attempt to recover such contributions, if it decided to do so,

SECCA believes that we intended to mandate the utilization of a surcharge. For

clarification, SECCA requests that a sentence be added at the end of paragraph 19
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providingasfollows: "Therefore,anycompanyattemptingto recovercontributionsto the

StateUniversalServiceFundshalldosothroughtheuseof auniform percentage

surchargeonend-userretainedrevenues."Wegrantclarification,andgrantSECCA's

request.We agreethatour'intentwasto haveanyonewho exercisesits optionto recover

contributionsto the StateUSFto utilize thesurchargesetout in ouroriginalCommission

OrderNo. 2001-419.Accordingly,thesentencerequestedby SECCAasstatedaboveis

herebyaddedto theendof paragraph19of OrderNo. 2001-419.

Accordingly,SECCA'sPetitionis grantedin partanddeniedin part.

AT&T PETITION

First, AT&T raises a ground similar to SECCA, i.e., that the Commission's

decision to include revenues from interstate revenues for' interstate telecommunications

services in the base of contributions for the State USF exceeds the Commission's

jurisdiction and improperly impairs interstate commerce. We disagree with and reject this

assertion, based on the reasoning stated above in response to the SECCA Petition, and the

language quoted from Order No. 2001-419..

Next, AT&T asserts that this Commission erred in failing to immediately

transition the Interim LEC Fund into the State USF. This ground is without merit. As we

properly found, the State USF is neither' finalized nor' adequate to support the obligations

of the Interim LEC Fund, as required by S.C. Code Ann. Section 58-9-280(M). Thus, a

transition of the Interim LEC Fund into the State USF is neither practical nor' reasonable

at this time.
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AT&T alsoargues,apparentlyfor the first time, thattheInterimLEC Fund

constitutesa"barrierto entry"becauseit is availableonly to incumbentLECsandnot to

competitiveLECs.AT&T did notmakethis argumentduringthehearingon thismatter.

A Petitionfor RehearingorReconsideration"shall setforth... [t]he allegederroror errors

in theCommissionOrder."S.C.CodeAnn. Regs.103-836(4)(b).TheCommission

cannoterrwith respectto anargumentthatwasnotpresentedduringthehearingor in a

post-hearinglegalbrief. However,evenif theargumenthadbeenproperlyraised,it has

nomerit.TheInterimLEC Fundwasestablishedby theCommissionpursuantto a

directiveof theSouthCarolinaGeneralAssemblyin orderto bring aboutcomparability

of accessratesamongincumbentLECsin SouthCarolina.TheInterimLEC Fundis a

Statefundcreatedby Statelaw for'a specificpurpose.It doesnot servethesamepurpose

asaUniversalServiceFund.

Finally, AT&T requeststhatthis Commissionclarify thatcompaniesattempting

to recovercontributionsto theStateUSFshalldosothroughtheuseof auniform

percentagesurchargeon end-userretail revenues.As notedabove,in ourdiscussionof a

similar'point in theSECCAPetition,weagreewith this assertion,andhaveordereda

modificationto Paragraph19of OrderNo. 2001-419to reflectour'agreementwith this

proposition.Thismodificationis consistentwith thatrequestedby AT&T. Accordingly,

wegrantAT&T's requestfor clarificationon thispoint.
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CONCLUSION

We trust that we have addressed all of the concerns of the parties in this matter'.

Our' goal in this Order was to clarify, when necessary, our directives in Order No. 2001-

419, and to complete the establishment of the State Universal Service Fund in concert

with our mandate from the South Carolina General Assembly. We believe that we have

met that goal. This Order shall remain in full force and effect until further Order of the

Commission.

BY ORDER OF THE COMMISSION:

Chairman

ATTEST:

Execu_

(SEAL)


